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QUESTIONS PRESENTED 

In the opinion of appellee the questions presented are: 

1. Was the trial court correct in denying appellant’s motion 
to suppress evidence when the testimony showed that appel¬ 
lant threw the evidence away as police took him into custody 
on the complaint of his companion that he had threatened her 
and that appellant on being taken into the precinct gave the 
other evidence to her and she threw it into the trash and when 
appellant denied ownership of the evidence? 

2 . Is evidence that appellant was in possession of narcotics 
within the District of Columbia contrary to the provisions of 
the narcotic law along with the presumption of guilt raised 

. by the narcotic statute sufficient evidence of venue to allow 
case to be submitted to the jury? 

3. Is the following instruction of the trial court a correct 
statement of the law? 

In other words, possession of the narcotic drug is 
1 illegal if there are no appropriate tax-paid stamps on 
the package; it is illegal in the sense that this fact con¬ 
stitutes prima facie evidence of a violation of the stat- 
: ute, and the jury has a right to find the defendant guilty 
! on that charge if it sees fit to do so, without requiring 
any further proof. 

4. Does the trial court have jurisdiction to correct a mis¬ 
statement or inaccuracy in the record after an appeal has been 
docketed and the record filed in the appellate court? 
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COUNTERSTATEMENT OF THE CASE 

This appeal is from a conviction of appellant on all counts 
of a three-count indictment, the first count charging that appel¬ 
lant purchased, sold, dispensed, and distributed not in the 
original stamped package and not from the original stamped 
package a mixture totaling about one and one-half grains of 
heroin hydrochloride and milk sugar; the second count charg¬ 
ing that appellant facilitated the concealment and sale of a 
mixture totaling about one and one-half grains of heroin hydro¬ 
chloride after said heroin hydrochloride had, with the knowl¬ 
edge of appellant, been imported into the United States con¬ 
trary to law; and the third count charging that appellant, 
being a transferee of marihuana required to pay the transfer 
tax imposed by Section 2590, Title 26, United States Code, ob¬ 
tained about twenty-three cigarettes containing marihuana 
without having paid such tax. Appellant was found guilty by 
a jury and sentenced to from 1 to 3 years in prison and fined 
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$200. The payment of the fine was suspended. This appeal 
is from that conviction. 

Joseph A. Martin was called as the first Government witness 
and testified that he was a taxicab driver and that on June 27, 
1949, he cleaned and swept out his taxicab before commencing 
work and that his first passengers of the day were the defendant 
and a girl whom he picked up at Twenty-first and E Streets 
NE., in the District of Columbia, in the morning (J. A. 17). 
He further testified that on the way to their destination and 
aS they were passing Gallinger Hospital, the defendant was 
using abusive language towards the girl and he stopped the 
taxicab and told them he would have to refuse to serve them. 
(J. A. 18). Martin further testified that he drove on and as 
he neared the Eleventh Precinct, the girl screamed and told 
him to pull in, which he did, and before the taxicab came to 
a stop, she jumped out and said she was not going further unless 
he got a policeman to go along (J. A. 18). He further stated 
that he called two police officers and one came over and asked 
what was wrong and he said that he did not know. This of¬ 
ficer told the defendant to get out of the taxicab and the de¬ 
fendant told him, the witness, to drive on, that he had 
something on him that would get him in a lot of trouble. 
Martin said that he refused to drive on and that as the de¬ 
fendant got out of the taxicab, he heard one of the officers 
say, “What is that you are taking out of your pocket, Boy?” 
and then this officer came over and picked something off the 
floor of the taxicab and it was a little square box, a little four- 
cornered box about three inches square (J. A. 19). 

1 Sam W. Whitson was called as the next witness for the Gov¬ 
ernment and he testified that he was a member of the Metro¬ 
politan Police force attached to the Eleventh Precinct on June 
27,1949, and that about 7:30 that morning, he was in front of 
the precinct in a patrol wagon with another officer (J. A. 21); 
that at that time a taxicab drove up with the defendant and a 
girl in it and the driver stated that he had had some trouble 
with the passengers and then the girl jumped out of the taxicab 
and said that the defendant had threatened to kill her (J. A. 21); 
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that the other officer told defendant to get out of the taxicab 
and as he did so, he took something out of his pocket and tossed 
it on the floor of the taxicab which he, the witness, picked up 
and it contained twenty-three cigarettes (J. A. 21); that defend¬ 
ant and the girl were taken into the precinct and he saw de¬ 
fendant hand the girl a small package and she took it and threw 
it into the trash and he, the witness, went over and picked it 
up and it contained two capsules (J. A. 21). Testimony for 
the Government then showed that the twenty-three cigarettes 
contained marihuana and that the two capsules contained 
heroin hydrochloride, a derivative of opium (J. A. 23,24). The 
Government then rested its case. 

The defense called as its first witness Charles McArthur who 
testified as follows: That he was a member of the Metropolitan 
Police force assigned to No. 11 patrol wagon on June 27, 1949, 
and that on that morning at about 7:30, he was in the patrol 
wagon parked in front of the Eleventh Precinct (J. A. 26); 
that a taxicab drove up and a girl called out from the back of 
the taxicab, “This man is threatening me and is trying to kill 
me” (J. A. 26); that he went to the taxicab and told the de¬ 
fendant to get out, which he finally did (J. A. 26); that he was 
in the rear of the taxicab when the defendant got out and that 
he did not see the defendant drop anything, but that the de¬ 
fendant could have dropped something and he would not have 
been able to see it (J. A. 27). 

Appellant then took the stand and testified as follows: That 
as they approached the Eleventh Precinct the girl who was with 
them told the driver to let her off at the precinct and the driver 
stopped and she got out and walked over and sat on the steps 
(J. A. 32, 33); that an officer walked over and engaged the girl 
in conversation and then came over to the taxicab and said, 
“Boy, get out of the cab” (J. A. 33); that he got out of the taxi¬ 
cab and went into the precinct where he was locked up (J. A. 
33); that he had never seen the Government exhibits (the 
cigarettes or the capsules) before (J. A. 33). Appellant stated 
under cross-examination as follows: That he did not tell the 
taxicab driver to drive on because he had something on him 
that would get him into trouble (J. A. 35); that he did not have 
a license to deal in or sell marihuana and had never paid a 
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tax on marihuana (J. A. 35); that on December 1, 1935, he 
had been convicted of violating a liquor tax act and sentenced 
to from 6 to 9 months in prison; that on January 14, 1944, he 
had been convicted of operating a lottery and sentenced to 
from 6 to 18 months in prison; that on March 16, 1944, he had 
been convicted of possession of number slips and sentenced to 
pay a $100 fine or spend 90 days in jail; that on May 8, 1947, 
he had been convicted of violating the Marihuana Tax Act and 
sentenced to from 5 to 15 months in prison. 

STATUTES INVOLVED 

21 U. S. Code 174 provides: 

If any person fraudulently or knowingly imports or 
brings any narcotic drug into the United States or any 
territory under its control or jurisdiction, contrary to 
law, or assists in so doing or receives, conceals, buys, 
sells or in any manner facilitates the transportation, 

1 concealment, or sale of any such narcotic drug after 
being imported or brought in, knowing the same to have 
1 been imported contrary to law, such person shall, upon 
conviction, be fined not more than $5,000 and im¬ 
prisoned for not more than ten years. Whenever on 
trial for a violation of this section the defendant is shown 
to have or to have had possession of the narcotic drug, 
such possession shall be deemed sufficient evidence to 
authorize conviction unless the defendant explains the 
possession to the satisfaction of the jury. * * * 

26 U. S. Code 2553 (a) provides: 

It shall be unlawful for any person to purchase, sell, 
dispense, or distribute any of the drugs mentioned in sec¬ 
tion 2550 (a) except in the original stamped package 
or from the original stamped package; and the absence 
of appropriate tax-paid stamps from any of the afore¬ 
said drugs shall be prima facie evidence of a violation 
of this subsection by the person in whose possession same 
may be found; and the possession of any original 
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stamped package containing any of the aforesaid drugs 
by any person who has not registered and paid special 
taxes as required by sections 3221 and 3220 shall be 
prima facie evidence of liability to such special tax. 

26 U. S. Code 2593 (a) provides: 

It shall be unlawful for any person who is a trans¬ 
feree required to pay the transfer tax imposed by section 
2590 (a) to acquire or otherwise obtain any marihuana 
without having paid such tax; and proof that any person 
shall have had in his possession any marihuana and 
shall have failed, after reasonable notice and demand by 
the collector, to produce the order form required by 
section 2591 to be retained by him, shall be presumptive 
evidence of guilt under this section and of liability for 
the tax imposed by section 2590 (a). 

SUMMARY OP ARGUMENT 

I 

The trial court did not commit error when it denied appel¬ 
lant’s motion to suppress evidence when appellant would not 
assert ownership of the evidence and the testimony showed; 
that the police took appellant into custody on the complaint 
of his companion that he was threatening her; that as he got 
out of the taxicab he was seen to drop a package in the taxicab 
and this package was recovered by the police; that while in 
the precinct appellant passed a package to his companion and 
she threw it into the trash where it was recovered by the 
police. 

II 

Where the evidence shows that appellant had possession of 
narcotics within the District of Columbia in violation of the 
law the statutory provision stating that such possession shall 
be sufficient to authorize conviction unless the defendant ex¬ 
plains the possession to the satisfaction of the jury is sufficient 
to prove venue. 

908619—50-2 
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III 

The trial court was correct when it instructed the jury as fol¬ 
lows on possession of narcotics: 

In other words, possession of the narcotic drug is illegal 
if there are no appropriate tax paid stamps on the pack¬ 
age; it is illegal in the sense that this fact constitutes 
prima facie evidence of a violation of the statute, and 
the jury has a right to find the defendant guilty on that 
charge if it sees fit to do so, without requiring any further 
proof. 

IV 

The trial court has jurisdiction under Rule 39 (b) (1) of 
the Federal Rules of Criminal Procedure and Rule 75 (h) of 
the Federal Rules of Civil Procedure to correct a misstatement 
or inaccuracy in the record. 

V 

There is nothing in the record to sustain appellant’s alle¬ 
gations that actions of the trial court deprived him of due 
process of law or effective representation of counsel. 

ARGUMENT 

I 

Trial court properly denied appellant’s motion to suppress 

evidence 

Appellant urges in his first point that the lower court com¬ 
mitted error when, at a preliminary hearing, it denied his 
motion to suppress evidence (Br. 7). Appellant alleges that 
after hearing a brief statement of the case the court inquired 
of appellant’s counsel whether appellant would stipulate own¬ 
ership of the property seized, and when appellant’s counsel 
refused to stipulate ownership the court dismissed appellant’s 
motion (Br. 2). Appellant does not elaborate on what the 
statement of the case showed nor has he seen fit to include 
in the record the transcript of the preliminary motion. Ap¬ 
pellant has gone to great length in his brief to show that evi¬ 
dence obtained by an illegal search may not be used against 
a defendant. However, appellant has not shown how he was 
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prejudiced by the court’s refusing to grant his motion prior to 
trial. The motion was renewed by appellant during the trial 
(J. A. 24) and was denied by the court. Therefore, the ques¬ 
tion of whether he was prejudiced by this prior denial of his 
motion must be viewed in the light of the evidence that was 
adduced at the trial. This evidence showed that there was no 
illegal search and seizure. The evidence was that the appellant 
and his girl companion were having some sort of difficulty in the 
taxicab and that she asked the taxicab operator to stop at 
Eleventh Precinct (J. A. 18); that as the taxicab stopped, she 
called out to the police officers that the appellant had threat¬ 
ened her life (J. A. 21); that one of the police officers came over 
and ordered appellant out of the taxicab and that as he got out 
the other officer saw him drop something on the floor of the 
taxicab and the officer picked it up and it turned out to be a 
package of twenty-three cigarettes containing marihuana. 
From this it is seen that there was no unlawful search. In 
fact, there really was no search at all as the defendant threw 
something away and the police officer merely picked it up. 
Therefore, as to the third count, which deals with marihuana, 
the trial court did not commit prejudicial error in denying 
appellant’s motion to suppress the evidence. As to the cap¬ 
sules containing the heroin hydrochloride, there again was no 
search. The evidence showed that appellant was in the pre¬ 
cinct; that he passed to his girl companion a package which 
she threw into the trash and which the police recovered and 
found to contain two capsules (J. A. 21), which, when analyzed, 
contained heroin hydrochloride (J. A. 24). Here again appel¬ 
lant had disposed of the evidence and the police recovered it 
by picking it up from the trash in the precinct house. Surely, 
this cannot be said to be illegally seized evidence and, there¬ 
fore, the trial court did not commit prejudicial error when it 
denied appellant’s motion to suppress this evidence. 

II 

The statutory presumption contained in the narcotics statutes 

covers venue 

Appellant urges that the trial court committed error when 
it denied his motion for a directed verdict based upon the 
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ground that venue could not be proven by the statutory pre¬ 
sumption because the facts in this case do not justify reliance 
upon the presumption (Br. 6, 11). Appellant asks that this 
Court reappraise the Supreme Court ruling in the case of Casey 
v. United States, 276 U. S. 413 (1928) (Br. 13). Prior to the 
case of Casey v. United States, supra, some of the circuit courts 
of appeals had ruled that the presumption created by the Har¬ 
rison Antinarcotic Act 1 did not extend to the proof of venue, 
i. e., in a case where the Government charged a defendant pur¬ 
chased narcotics with the prescribed papers the Government 
could not rely on the presumption to show that defendant had 
purchased the narcotics in the district in which he was found 
with them. Then, in the Casey case, the Supreme Court ruled 
that the presumption could be applied so that venue might be 
presumed. True, the Court used the language “that we are 
of opinion that upon the facts of this case the Court was right.” 
However, this does not lessen the rule pronounced in that case 
that such a presumption is constitutional. This very Court 
has as recently as 1947 in the case of Frazier v. United States, 
82 U. S. App. D. C. 332; 163 F. 2d 817 (1947), affd, 335 U. S. 
497, ruled that the presumption extends to venue. See also 
Landsborough v. United States, 168 F. 2d 486; Goode v. United 
States, 80 U. S. App. D. C. 67, 149 F. 2d 377 (1945); and 
Acuna v. United States, 74 F. 2d 359. In any event, the pre¬ 
sumption of venue as to the purchase is only necessary to affirm 
conviction on count one of the indictment. The second count 
of the indictment charges concealment under Section 174 of 
Title 21, United States Code, and this section also has the pro¬ 
vision that when a defendant is shown “to have or to have had 
possession of the narcotic drug, such possession shall be deemed 
sufficient evidence to authorize conviction unless the defendant 
explains the possession to the satisfaction of the jury.” The 
evidence in this case showed that at the Eleventh Precinct 
in the District of Columbia (J. A. 18), the appellant handed 
to his girl companion a package. She in turn threw this pack¬ 
age into the trash from where it was recovered by the police 
and found to contain heroin hydrochloride. Thus, we see that 
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the venue for the charge of facilitating the concealment of the 
drug, the second count of the indictment, was shown by direct 
proof. Therefore, even if this Court were to rule that the 
presumption of venue as to purchase alleged in the first count 
of the indictment is no longer valid and thereby reversed the 
conviction on that count, the conviction as to count two would 
be valid and the judgment of the lower court affirmed as ap¬ 
pellant’s sentence of 1 to 3 years does not exceed the maximum 
allowed for the violation of Section 174 of Title 21, which is 
the violation alleged in the second count of the indictment. 

Ill 

The court’s charge to the jury could not have left them with 
the impression that mere possession of narcotics was suffi¬ 
cient to convict the appellant 

Appellant argues that mere possession of narcotics is not a 
crime (Br. 14). He alleges that the lower court in effect in¬ 
structed the jury that mere possession was illegal (Br. 15). To 
sustain this allegation he cites one instance where the lower 
court interrupted his final argument as he was saying, “In the 
first place, His Honor will instruct you that the possession, that 
is, to have and to hold narcotics, drugs of this type, is not a 
crime * * *” and the court said, “Mr. Owen, the Court 
will give no such instruction. I thought I owed it to you to 
tell you that.” The law is that possession raises a presumption 
of guilt and the jury may find the defendant guilty unless he 
explains his possession to their satisfaction. Yee Hun v. 
United States, 268 U. S. 178 (1925); Frazier v. United States, 
82 U. S. App. D. C. 332, 163 F. 2d 817 (1947), affd. 335 U. S. 
497; Goode v. United States, 149 F. 2d 377,80 U. S. App. D. C. 
67 (1945); Morten v. United States, 13 F. 2d 625 (C. C. A. 9, 
1926); Ng Sing v. United States, 8 F. 2d 919 (C. C. A. 9,1925); 
Wong Lung Sung v. United States, 3 F. 2d 780 (C. C. A. 9, 
1925). Thus, we see the court did not err when it informed 
counsel for appellant that he was not going to instruct as 
counsel had indicated. This is particularly true when the de¬ 
fense advanced by appellant was that he did not at any time 
possess the narcotics. Thus, if the jury found he did in fact 
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have them in his possession, there was nothing to rebut the 
statutory presumption. Appellant also takes part of a sentence 
from the lower court’s instructions and says that it is a mis¬ 
statement of the law (Br. 15). However, when this part of the 
sentence is read along with the rest of the sentence and with 
the preceding sentence, it is seen that the lower court’s instruc¬ 
tion was in fact a correct statement of the law. That instruc¬ 
tion was as follows: 

The law does not require direct proof of a purchase, 
sale, dispensing, or distribution of a drug. The statute 
goes on to say the following: 

“The absence of appropriate tax-paid stamps for any 
of the aforesaid drugs shall be prima facie evidence of a 
violation of this subsection by the person in whose pos¬ 
session same may be found.” 

In other words, possession of the narcotic drug is 
! illegal if there are no appropriate tax-paid stamps on 
the package; it is illegal in the sense that this fact 
constitutes prima facie evidence of a violation of the 
statute, and the jury has a right to find the defendant 
guilty on that charge if it sees fit to do so, without requir¬ 
ing any further proof. 

As this is a correct statement of the law, there was no error in 
the trial court’s charge to the jury. 

IV 

The trial court did not deprive the appellant of due process of 
law nor of effective representation of counsel 

Appellant further argues that he was denied due process 
of law, as well as effective assistance of counsel, in that the 
trial court refused to allow counsel to note objections in the 
record as to the manner in which he delivered his instructions 
to the jury and in that the trial judge chastised defense counsel 
and prejudicially restricted examination of witnesses, argument 
by counsel, and improperly interdicted comments and ques¬ 
tions (Br. 5, 6, 15). 



11 


Appellant alleges that the record shows his counsel was not 
allowed to note objections in the record as to the manner in 
which the trial judge delivered his instruction to the jury and 
cites part of the record to substantiate his allegation (Br. 15, 
16). This allegation was brought to the attention of the trial 
court and on September 5,1950, the trial court held proceedings 
to correct a misstatement in the record (J. A. 42). 

At the outset of these proceedings the court said: 

The Assistant United States Attorney in charge of 
handling the appeal in this case called the Court’s at¬ 
tention to the fact that the transcribed record of the 
case is susceptible to the interpretation that defense 
counsel was not given an opportunity to note his ex¬ 
ceptions to the Court’s charge in full. While this is not 
the case, nevertheless the Court, if someone who reads 
the record might feel is subject to that interpretation, 
will be glad to give counsel a further opportunity to 
make any additions to any exceptions that he wished 
to note or now wishes to note, and this can be set up as 
a supplemental record, because the Court wants to see 
to it that defendant’s rights are fully protected. [Ital¬ 
ics added.] 

From this it is seen that the trial court disagrees with the 
appellant as to whether he was given an opportunity to fully 
note exceptions to the court’s charge and also disagrees with 
the record if it is interpreted or read to mean that appellant’s 
counsel was denied full opportunity to note exceptions. This 
method of correcting the record is in accordance with Rule 
75 (h) of the Federal Rules of Civil Procedure, which is in¬ 
corporated into the Federal Rules of Criminal Procedure by 
Rule 39 (b) (1) of the Federal Rules of Criminal Procedure, 
which provides that the district court on a proper suggestion or 
of its own initiative may direct that the misstatement be cor¬ 
rected and, if necessary, that a supplemental record shall be 
certified and transmitted. The trial court was not only acting 
in accordance with this rule, but was even going further and 
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giving appellant’s counsel opportunity to note an exception 
or enlarging upon an exception which had already been noted. 
While no reason for doing this was stated, it is apparent in 
reading the supplemental record the court was doing this in case 
appellant’s counsel had mistakenly thought at the time of the 
trial that the trial court was obstructing him in fully noting 
an exception. This is undoubtedly why the trial court said 
only the Government could object to its jurisdiction to do 
this (J. A. 43). Appellant’s counsel refused to take advantage 
of the opportunity offered, merely stating that the trial court 
had no jurisdiction (J. A. 43,44). From this it is seen that the 
appellant was given full opportunity to note any exception he 
cared to note, or to enlarge upon any exception that had already 
been noted, if there were in fact any basis for such an exception. 
The procedure followed by the trial court was substantially in 
accordance with one method pointed out by this Court in the 
cases of Frank Billed v. United States and William Lewis v. 
United States, decided August 2, 1950. At p. 10 of that 
opinion this Court said: 

If a difference develops between judge and lawyer as 
to what has happened, the procedure upon exceptions 
i before there were court reporters is available. 

This procedure was known by the expression “settling of ex* 
ceptions.” In this procedure it was not uncommon for the 
settling of exceptions to take place after an appeal had been 
noted. Howard v. International Trust Co., 32 App. D. C. 8 
(1908); Shreve, et al. v. Cheesman, et at., 69 Fed. 785, 787 
(C. C. A., 1895); Hunnicutt v. Peyton, 102 U. S. 333 (1880). 2 

1 While these cases used the language that this can only be done during 
the term in which the Judgment was rendered, these cases were decided 
prior to the effective date of the Federal Rules of Civil Procedure. Rule 6 
(c) of the Federal Rules of Civil Procedure state: 

“The period of time provided for the doing of any act or the taking of 
any proceeding is not affected or limited by the continued existence or ex¬ 
piration of a term of court. The continued existence or expiration of a 
term of court in no way affects the power of a court to do any act or take 
any proceeding in any civil action which has been pending before it. The 
effect of this rule is to do away with the terms of court.” 

This rule is also incorporated into the Federal Rules of Criminal Proce¬ 
dure by Rule 39 (b) (1) of the Federal Rules of Criminal Procedure. 
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Therefore, it is submitted that the trial court had jurisdiction 
to follow the procedure suggested by this Court in the Billed 
and Lewis cases. This Court also pointed out in those cases 
two other possible ways of handling the situation when it said: 

If the representations then made by counsel are not 
accurate, the Court may say so. But if there is a serious 
question as to whether the jury may have derived some 
unintentional meaning or have been likely to infer erro¬ 
neously from the gestures or intonations of the judge, he 
should emphatically instruct them so as to remove any 
possible erroneous impression from their minds. 

The trial court has stated that the representations made by 
counsel were not accurate when it stated: 

I want to add too, for the benefit of the record, that 
factually there is no basis for the statement—at least it 
is the Court’s view there is no basis for the statement— 
which counsel placed on the record concerning the 
Court’s charge (J. A. 45). 

In discussing the possible ways in which the trial judge can 
deal with an objection as to intonations and gestures, this Court 
added: 

When a federal judge comments upon evidence by 
expressing his opinion upon phases of it, he is treading 
close to the line which divides proper judicial action 
from the field which is exclusively the jury’s. There¬ 
fore, he must make it unequivocally clear to the jurors 
that conclusions upon such matters are theirs, not his, 
to make; and he must do so in such manner and at such 
time that the jury will not be left in doubt; references in 
some remote or obscure portion of a long charge will 
not suffice for the purpose. 

In this case the court’s instructions cover twelve and one- 
half pages and at the second page of the instructions, the court 
told the jury that while he was permitted to comment on the 
facts and on the evidence, that such comments were not bind¬ 
ing on them and the decision on the facts was solely their 
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domain and his instructions were only binding on them as 
to the law (J. A. 38, 39). To deliver this charge would have 
taken between ten and fifteen minutes and the Government 
submits that in such a case the instruction found in this charge 
concerning his comments on evidence is sufficient. A juror 
who has been instructed at the beginning of the charge that it 
is his duty and his province to find the evidence and the facts 
and that he is not to be influenced by any comments on the 
evidence by the judge is less likely to accept and agree with the 
opinion of the judge, if any is expressed, than a juror who 
sits and listens and takes in and notices the court’s opinions 
as to the evidence and then at the end of the charge is told he 
should try to disregard them. It is submitted that in a short 
charge such as is found in this case, it is not necessary for the 
judge to give such a cautionary instruction at both the begin¬ 
ning and the end of his charge. 


y 

Other contentions 

Appellant urges that he was deprived of a fair trial and ef¬ 
fective assistance of counsel when the court did not agree with 
him that signalling between the witness and prosecutor had 
taken place. This charge, if true, is a very serious one and 
if it did not occur counsel should have been rebuked for making 
it. There is nothing in the record to indicate that any sig¬ 
nalling took place between witness and prosecutor other than 
the objection to it noted by appellant. Nor is there anything 
in the record to indicate that the judge did not see the prose¬ 
cutor and witness at the time the objection was made. Ap¬ 
pellant does state in his behalf that the judge was writing at 
the bench with his head down (Br. 20). However, this was 
not put in the record at the time the objection was noted and 
the judge’s remark, “You know no such thing occurred,” indi¬ 
cates that he was watching what was transpiring at the trial. 
There is no indication of how this signalling took place, nor 
was there any attempt to put in the record how it took place. 
Surely, if there had actually been any signalling between the 
witness and the prosecutor, appellant would have made some 
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attempt to have shown on the record just what this was. There 
has been no showing that appellant was deprived of effective 
assistance of counsel or a fair trial by the court’s action in re¬ 
buking him for making such an unsupported allegation. 

Appellant also argues that when the court called upon his 
counsel for an apology in open court for a remark which the 
court thought was made without proper decorum or courtesy 
he was prejudiced by this (Br. 17). Yet, there has been no 
showing as to how he would have been prejudiced or could 
have been prejudiced by this incident. After the remark that 
counsel made, which the court thought was made without 
proper decorum and which the court thought was discourteous, 
the court called counsel to the bench and requested that he 
either make an apology in open court or be cited for contempt 
of court at the end of the trial. This request was made at a 
bench conference and thus would not have been within the 
hearing of the jury (J. A. 34). Actually when counsel apolo¬ 
gized to the court the jury would probably have thought that 
counsel was being very courteous and would have smiled with 
favor because they did not realize that this apology was forced. 
It is apparent from the record that the trial court thought re¬ 
marks of counsel were such that called for some action by the 
court (J. A. 34,35) and it is hard to see how appellant could have 
been prejudiced by the action taken by the court to preserve 
the proper decorum and dignity in a federal court. 

Appellant urges that other actions of the trial court also de¬ 
prived him of a fair trial and effective assistance of counsel 
(Br. 19-24). Yet, there is no attempt to show how appellant 
was prejudiced by these acts. He merely states that the court 
did so and so and that he believes or feels that it was wrong. 
He states that the manner in which the court interrupted 
questioning and interdicted comment gave one a general feeling 
that the court was prejudiced against this defendant (Br. 20). 
Certain parts of the record were set out to show how the judge 
stopped questioning by appellant’s counsel. A reading of the 
full record shows that this was invariably done only after coun¬ 
sel had covered these matters earlier. At one point the court 
even felt called upon to remark to counsel, “I really think you 
have gone over these matters in great detail” (J. A. 22). The 
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recbrd discloses that appellant’s counsel was permitted great 
leeway in examining and cross-examining witnesses. 

Appellant argues that the trial court limited argument and 
that it was an abuse of the court’s discretion to grant twenty- 
five minutes to defendant’s cross arguments. It is well es¬ 
tablished law that the limitation of argument rests in the sound 
discretion of the trial court. See Cases v. United States, 131 F. 
2d 916, 923 (C. C. A. 1,1942 ); United States v. Kay, 101 F. 2d 
270 (C. C. A. 2,1939), certiorari denied, 306 U. S. 600; Capriola 
v. United States, 61F. 2d 5 (C. C. A. 7,1932); Medlin v. United 
States, 28 F. 2d 663 (C. C. A. 5, 1928); Wagman v. United 
States, 269 F. 568 (C. C. A. 6, 1922). While there has been 
an allegation of an abuse of discretion in limiting counsel to 
twenty-five minutes, there has been no showing of any abuse 
or prejudice resulting to appellant. 

Appellant also alleges the trial court committed error in 
questioning witnesses (Br. 21, 22). The trial judge in a fed¬ 
eral court has the right to make proper inquiry of any witness 
when he deems that ends of justice may be served thereby and 
for the purpose of making the case clear to jurors. See Glosser 
v. United States, 315 U. S. 60 (1942); Roth v. United States, 
315 U. S. 60 (1942); United States v. Lee, 107 F. 2d 522 (C. 

C. A. 7,1939), certiorari denied, 309 U. S. 659; Griffin v. United 
States, 83 U. S. App. D. C. 20,164 F. 2d 903 (1947), certiorari 
denied, 333 U. S. 857; Eisler v. United States, 83 U. S. App. 

D. C. 315 (1948), certiorari dismissed, 338 U. S. 883. Of 
course, the trial judge should preserve an attitude of impar¬ 
tiality and nothing in the record of this case indicates that the 
trial court did not preserve such an attitude. 

CONCLUSION 

It is respectfully submitted that the judgment of the lower 
court should be affirmed. 

George Morris Fat, 

United States Attorney . 

Joseph M. Howard, 

1 Richard M. Roberts, 

Assistant United States Attorneys . 
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* * * * * 

18 Joseph A. Martin, called as a witness by the United 
States and being first duly sworn, was examined and 

testified as follows: 

Direct examination by Mr. McKinley: 

Q. Will you state your name, please? 

A. Joseph A. Martin. 

Q. Where do you live, Mr. Martin? 

A. 306 Twelfth Street, Northeast. 

Q. What is your occupation? 

A. Cab driver. 

Q. Were you engaged or employed as a cab driver on June 
27, 1949? 

A. I was. 

***** 

19 A. About 6:301 got up and went out and washed my 
cab and cleaned it out and swept it out good. 

Q. And when you say you swept it out, what parts did you 
sweep out? 

A. The floor, front and back; and I was ready to leave home 
about five or ten minutes to 7. Of course, at the time I was 
living at 1232 Maryland Avenue, and I went out Maryland 
Avenue. 

***** 

20 The Court. You stopped at Twenty-first and where? 
The Witness. Bennings. 

By Mr. McKinley: 

Q. Bennings, Northeast? 

A. Yes. 

The Court. Is that in the District of Columbia? 

The Witness. That is in the District of Columbia, sir. 
And this couple came over to my car and got in and told me 

the 2900 block Pomeroy Road, Southeast. 

***** 

21 A. When they got in my car at Twenty-first and 

Bennings, and told me the address- 

The Court. What address did they give you? 

The Witness. The 2900 block, 29-something, I am not sure 
what, Pomeroy Road. 

908619—50 - 1 
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And after a time the fellow began using very abusive lan¬ 
guage. So I told him I couldn’t serve him under those cir¬ 
cumstances. So he said, “I am sorry.” 

And when I got over about Gallinger Hospital, he made 
some threats to the lady. And at that point he was continu¬ 
ing to use abusive language. So I pulled in to the curb and 
told him I refused to serve him. 

# * * * * 

22 1 Q. Tell us what you did, after that poiht. 

A. I didn’t say anything else to them, and they 
continued the conversation in back, until I got over at No. 11 
Precinct. 

Q. Where is No. 11 Precinct located? 

A. On Nichols Avenue and M Place, I think. 

Q. Is that here in Washington, D. C.? 

A. In Washington, D. C., Southeast. 

Q. Tell us what happened there, if anything. 

A. When I got over to No. 11 Precinct, the girl screamed 
and told me to pull in here. So I pulled in at the precinct, 
and before the car could come to a complete stop she jumped 
out of the car and said, “I am not going another step until you 
get a policeman to go on with me, if it is 12 o’clock at night.” 

At that point there were two officers driving up in the 
patrol wagon; so I called them over to the car and they both 
got out and one officer came over and asked me what was 
wrong; and I said, “I don’t know, Officer.” And the girl was 
then standing on the ground. And this officer told the fellow 
to get out of the car. 

Q. That is, the defendant? 

A. The defendant; yes. 

23 Q. Go ahead. 

A. And of course he hesitated a few minutes in the 
car. The other officer, I think, started to the car, too, and the 
other officer, just at the time he got ready to get out, he told me, 
he said, “Drive on, fellow.” 

Q. Who said that? 

A. The defendant. 

Q. Go ahead. 
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A. He said, “I have something on me that I will get in a 
lot of trouble.” 

And I said, “Fellow, I can’t help that. You treated me 
wrong, as well as you did the lady.” 

And at that point this one officer told him, “Get out of the 
car, fellow.” And he started out of the car, and the smaller 
officer said, “What is that you are taking out of your pocket, 
Boy?” 

Q. Who said that? 

A. The smaller officer. 

Q. The police officer? 

A. Yes. 

Q. All right. 

A. And that was all there was to it. 

Q. Did you see the defendant take anything out of his 
pocket? 

A. I could see his hand in his pocket. I couldn’t 

24 say he took something out. 

Q. And what happened after that? 

A. They taken him on in the Precinct. 

Q. Did you see anything about the cab? 

A. Well, just at the time he was getting out of the cab, 
this officer came over and he picked up something on the 
floor. 

* * * » * 

Q. Did you see what the officer picked up? 

A. Yes; I did. 

Q. And what did it look like? 

A. It was a little square box; a little four-cornered box, about 
three inches square. 

* * • * • 

25 Q. Now, had you had anyone else in your cab between 
the time that you swept out the back part and front 

part of the car, and the time you saw the officer recover this 
cigarette box from the back floor of your car? 

A. No, sir. They were the first passengers. 

• « * # * 

32 Q. What is the fare, sir, from the point where you 
picked the defendant up to the point where you de¬ 
livered him? 
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A. He got out of the car at the Precinct, which was 50 cents. 
Q. Was any fare paid? 

A. No; it was not. 

35 1 Q. Why did you stop in front of No. 11 Precinct with 
your passengers, Mr. Witness? 

A. The lady asked me to. 

Q. What did she say? 

A. She told me. “Pull in here.” 

***** 

51 J A Sam W. Whitson, called as a witness by the United 
States and being first duly sw’orn, was examined and 
testified as follows: 

Direct examination by Mr. McKinley: 

Q. What is your name, please? 

A. Sam W. WTdtson. 

Q. What is your position, Mr. Whitson? 

A. Private, Metropolitan Police Department, No. 11 
precinct. 

Q. Were you employed in the same capacity on June 27, 
1949? 

A. I was. 

Q. I will ask you whether you had occasion to see the 
52 defendant in this case, Clarence Butler, on June 27, 
1949. 

A. I did. 

Q. At approximately what time of day? 

A. At approximately 7:30 a. m. on June 27. 1949. 

Q. And where were you at that time? 

A. In front of No. 11 station house. 

Q. And No. 11 precinct is located where? 

A. Nichols Avenue and Chicago Street. 

Q. Here in Washington, D. C.? 

A. Yes, sir. 

Q. Tell us briefly, in your own words, what happened at that 
time, if anything. 

A. We had taken- 
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The Court. Officer, please speak loud enough for all the 
jurors to hear you. Speak into the microphone, and please 
speak slowly. 

The Witness. About 7:30 a. m. we had taken some prisoners 
to court and came back to No. 11 precinct and had just pulled 
up in front of the station house when this taxicab pulled up 
Nichols Avenue with the defendant and a girl friend, and the 
taxi driver stated he had had some trouble with the passengers. 

At that time she jumped out of the cab and stated he had 
threatened to kill her. And my partner, McArthur, got out 
of the wagon at that time and walked over to the cab 

53 and asked the defendant to get out. And I started to 
get out of the wagon at that time. And as the defend¬ 
ant got out of the cab, he took something out of his pocket 
and tossed it on the floor of the cab. I walked over and picked 
that up, and followed them into the precinct. At the rail, 

they were talking to the station clerk. 

* • * * * 

Q. Go ahead with your story, Officer, please. 

A. I picked up this box, which contained 23 cigarettes, 

which were later identified as marihuana. 

***** 

A. I followed them into the station, and he, Butler, started 
to give, he was trying to give the girl another small package ; 
and she took it and turned around and tossed it into the trash, 
and I went over and picked that up, and it contained two 
capsules, which was later identified as heroin. I kept 

54 these cigarettes and the capsules in my possession until 
Sergeant Taylor arrived at No. 11 station house; and 

I identified, initialed, the cigarettes and the box and turned 
them over to him. 

Q. Do you see the defendant here in court? 

A. Yes, sir. 

Q. Will you point him out, please? 

A. Yes [indicating]. 

Mr. McKinley. May the record show the witness identified 
the defendant? 

***** 
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55 Q. And what do you identify them as? 

A. As the cigarettes I took from the floor of the cab, 

that I saw Butler toss on the floor of the cab. 

***** 

Q. Were there any narcotic stamps on the box at the time 
you picked it up? 

A. No, sir; I didn’t notice any. 

* * * * * 

56 Q. I show you Government exhibit 2-A for identifi¬ 
cation and ask if you can identify this. 

A. Yes, sir. 

Q. What is it? 

A. That is the package with the two capsules that Butler 
handed his girl friend in the station house and she turned 
around and tossed it in the trash and I recovered it. 

Q. You recovered it in the trash? 

A. Yes. 

* * * * * 

57 Q. Were there any stamps on the box? 

A. I didn’t notice any. 

Q. At the time you recovered it? 

A. I didn’t notice any. 

Q. Is the box in the same condition as it was at the time 
you recovered it, except for the initials? 

A. Yes, sir. 

* * * * * 

7 i The Court. I really think you have gone over these 

matters in great detail. 

* * * * • 

98 Albert A. Spear, called as a witness by the United 
States and being first duly sworn, was examined and 
testified as follows: 

Direct examination by Mr. McKinley : 

Q. Doctor, state your name. 

A. Albert A. Spear. 

Q. And what is your position? 

A. Chemist, Bureau of Internal Revenue. 

Mr. Owen. The defense will accept the qualifications of the 
witness, your Honor. 

The Court. Very well; thank you. 


27 


By Mr. McKinley: 

Q. I show you Government exhibit No. 1 and contents 1-A 
for identification, and ask you if you can identify this. 

A. Yes, sir. 

Q. And what do you identify it as. Doctor? 

A. An envelope turned over to me by Officer Taylor, June 
28, 1949. 

Q. And what was the condition of the envelope at the time 
it was turned over to you by Officer Taylor? 

A. It was sealed. 

99 Q. Can you identify the contents of the envelope 
marked Government exhibit 1-A for identification? 

A. Yes, sir. 

Q. What do you identify that as? 

A. That was the content of the envelope. 

Q. And what did you do, if anything, as concerns the con¬ 
tents of Government exhibit for identification 1-A? 

A. I broke this seal and removed the contents and made an 
analysis. 

Q. And what did your analysis show, Doctor? 

A. It showed it to be 23 cigarettes containing marihuana. 

***** 

Q. I now show you Government exhibit No. 2 for identifi¬ 
cation, and contents marked 2-A for identification, and ask you 
if you can identify that. 

A. Yes, sir. 

Q. What do you identify it as? 

100 A. An envelope brought in at the same time by Offi¬ 
cer Taylor. 

Q. What was the condition of the envelope at the time it 
was turned over to you by Sergeant Taylor? 

A. Sealed. 

Q. I show you Government exhibit 2-A for identification 
and ask if you can identify it. 

A. Yes, sir. 

Q. What is it? 

A. That was the contents of the envelope. 

A. And what did you do as concerns the contents of the 
envelope, if anything? 
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A. Clipped the top off, made an analysis of the contents. 

Q. And what did your analysis show, Doctor? 

A. There were two capsules of heroin hydrochloride and 
milk sugar, each containing three quarters of a grain. 

Q. And what is heroin hydrochloride, Doctor? 

A. A derivative of opium. 

***** 

102 Mr. Owen. The defendant will object to the intro¬ 
duction of this evidence, your Honor, on the ground the 
evidence was obtained on illegal search and seizure. 

The Court. I passed on that question on the motion to 
suppress, before the trial, and I shall adhere to my prior ruling. 
There was no search of any kind, not to speak of, not an un¬ 
lawful one; but I appreciate the fact that for the purpose of the 
record you wish to renew it. 

Mr. Owen. Yes, sir. 

The Court. And I will adhere to my prior ruling. 

***** 

The Court. I don’t think ownership is, but either ownership 
or right to possession is requisite. The defendant’s rights have 
not been invaded if something was seized that either didn’t 
belong to him or as to which he had no right of possession. 

But there is another reason for my ruling. The taxicab, if 
anything, was searched, and the taxicab was the property of 
the owner of the taxicab and was in the control of the operator. 
***** 

123 M. Austin Simms, called as a witness by the United 
State, and being first duly sworn, was examined and 

testified as follows: 

Direct examination by Mr. McKinley: 

Q. What is your name, please? 

A. M. Austin Simms. 

Q. And what is your position, Mr. Simms? 

A. Assistant Chief of the Wage and Excise Tax Division, 
Collector of Internal Revenue, Baltimore, Maryland. 

Q. Did you make a check of your records to determine 
whether Clarence L. Butler had paid a tax to the Government 
on marihuana during the period beginning July 1,1940, 

124 and ending with the present year? 
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A. Yes; I did. 

Q. And what did your check disclose, Mr. Simms? 

A. The records of our office, of our division, fail to disclose 
that he had paid any tax or filed a return as a dealer in 
marihuana. 

The Court. The question was, what did it disclose, not what 
it failed to disclose. That is what Mr. McKinley asked you. 
The Witness. What did it disclose? 

By Mr. McKinley. 

Q. Yes; what did it disclose as to whether the defendant 
did or did not pay a tax? 

A. The record disclosed he failed to file a return. 

Q. Did the records disclose whether he did or not pay a 
tax on marihuana during that period? 

A. He failed to pay a tax. 

# * * * * 

138 Charles McArthur called as a witness in behalf of 
the defendant, and being first duly sworn, was examined 

and testified as follows: 

Direct examination by Mr. Owen: 

Q. Mr. McArthur, I believe you are with number 14 pre¬ 
cinct, aren’t you? 

139 A. That is right. 

Q. Are you sometimes attached to number 9, however? 
A. Number 11; yes. 

Q. Number 11,1 mean. 

A. I work on the number 11 patrol wagon. There is one 
man from number 11 on it and one man from number 14 on 
it, and it works from both precincts. 

Q. And was that your status during the month of June 1949? 
A. That is right. 

Q. Do you know Clarence L. Butler, the defendant at the 
bar here? 

A. Well, I met him at that particular date. 

Q. What date, sir? 

A. June 27,1 believe it was, 1949. 

* * * * * 
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140 A. About 7:30 that morning, while my partner and 
I were sitting in the patrol wagon—about 7:30 a. m. 
on the morning in question, my partner and I were sitting 
in the patrol wagon parked along number 11 precinct, when 
this taxicab along Nichols Avenue and pulled into Chicago 
Street right opposite the patrol wagon. 

Q. Did you see that taxicab pull in, Officer? 

A. Yes, sir; I saw it on Chicago Street. I don’t recall it 
making the turn. I didn’t pay any attention to it until I saw 
it on Chicago Street. 

Q. Then you don’t know where it came from, do you, sir? 
A. No. 

Q. All right, sir; go ahead. 

A. And it stopped, and there was a little flurry in the back; 
some girl calls out there, “This man is threatening me and is 
trying to kill me.” So I got out of the patrol wagon and went 
over to the taxicab and told the man to come inside the 

station house, which he finally did. 

* * • * * 

145 A. Well, when I say the street side, I was some¬ 
thing about the rear of the cab, in the general neighbor¬ 
hood of the street side there. I didn’t go around to the curb 
on the other side. I stopped on the street side there and he 
got out on that side. He was sitting on the right and got out 
on that side. 

***** 

155 Q. And you could see the defendant, couldn’t you, 
during the while you were ordering him to get out of 
the cab? 

A. I could see most of him, the top part. 

Mr. Owen. No further questions. 

***** 

157 The Court. Did you have your eye on the defendant 
all this time. 

The Witness. In a general manner; yes, sir. 

1 The Court. Were you standing alongside the door or back of 
the door of the cab? 

The Witness. I would say I was standing a little to the rear 
of the door, back of the door. 
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The Court. A little to the rear of the door? 

The Witness. Yes, sir. 

The Court. From where you were standing, would you have 
been in a position to see whether the defendant dropped 
anything on the floor of the cab? 

158 Mr. Owen. That is a conclusion, Your Honor. It 
seems to me- 

The Court. I will overrule the objection. 

Mr. Owen. Isn’t that a matter for the jury? 

The Witness. I would have seen the arm move. I couldn’t 
have seen the hand movement. 

The Court. You couldn’t have seen his hands? 

The Witness. No, sir. 

The Court. So it is possible he might have dropped some¬ 
thing on the floor of the cab without your seeing him? 

The Witness. Oh, yes, sir. 

# * * * # 

161 By Mr. Owen : 

* * # * * 

Q. And you were standing to the rear left as the door 
was open? Is that right, sir? 

A. The door was open and I was standing at the left rear; 
that is right. 

Q. And you could see in the rear of the taxicab? Is that 
right, sir? 

A. I wouldn’t say I could see in the rear of the taxicab. 
I was a little too far back to see the rear. You see, I was a 
little behind the door. The door was open, but I was more 
towards the rear. I couldn’t see any more than the 

162 top of the defendant, I suppose, through that rear 
window. 

***** 

167 Clarence L. Butler, the defendant, being first duly 

sworn, was examined and testified as follows: 

***** 

170 * * * around the hour of about between 11: 30 

and 12 o’clock. He suggested that we go to Shady Side 
Inn, some place down in Maryland, a summer resort. But he 
then suggested I get someone to drive his car for him; so I 
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went out and found this fellow, Lucky, and I brought Lucky 
back to Mr. Kennedy and introduced him. So Mr. Kennedy 
gave me the keys to his car. So that made himself and me and 
another girl to take off to go to Shady Side. But before going 
there, we stopped at another club on 13th Street, between T 
and U; and the girl, she made some call and she wanted to stay 
with some friends. So that left me by myself. 

So my girl friend was working at the Cozy Comer, 708 TJ 
Street, or Florida Avenue. So she got off at 12 o’clock. So I 
asked Mr. Kennedy would it be all right if I went by and picked 
her up so she could go along. 

171 So we stopped by the Cozy Corner, and she had 
gone. So I suggested we go to her home and pick her 
up. She lived at 2931 Pomeroy Road, Southeast. So Lucky 
drove us over there, and we got in the car; and on our way, 
Lucky said, “I wonder if you have a friend.” So she goes by 
and picks up a girl I had warned her about associating with. 

By Mr. Owen: 

Q. Was Lucky a friend of yours? 

A. Yes. 

Q. And did he ask you- 

A. He asked her. 

Q. Who do you mean by “her”? 

A. Betty. 

Q. Betty Moten? 

A. That is right. 

Q. What did he ask her? 

A. To get him a girl friend. 

Q. Was that in your presence? 

A. Oh, yes. 

Q. And did she oblige? 

A. Yes. She went by and she got the girl I asked her to 
discontinue her associating with. 

The Court. The witness is not answering your questions. 

Mr. Owen. Yes, sir. 

The Court. Suppose you ask him. 
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172 By Mr. Owen: 

Q. Why did you suggest to Betty Moten to discon¬ 
tinue her association with this girl whom she was getting for 
your friend, Lucky, to date on this night? 

Mr. McKinley. That is immaterial, if your Honor please. 

The Court. Objection sustained. 

Mr. Owen. This strikes at the heart of our case, your Honor, 
and I would like to be heard at the bench. 

The Court. You were heard at the bench about it. The 
Court has sustained the objection. It is too far afield. 

By Mr. Owen : 

Q. Who was this girl? 

A. A girl friend of hers by the name of Virginia. 

The Court. I think the witness would talk louder if you 
stood a little back, Mr. Owen. 

Mr. Owen. Yes, sir. 

The Court. Most witnesses have a tendency to let their 
voices sink when counsel comes up close to them. 

Mr. Owen. Yes, sir. 

By Mr. Owen: 

Q. Mr. Witness, state whether or not you had ever had per¬ 
sonal knowledge that this girl, Virginia, possessed narcotics 
within a period recent to this date. 

Mr. McKinley. I object; immaterial. 

The Court. Objection overruled. 

173 By Mr. Owen: 

Q. Did you understand my question? 

A. I understood you. On every occasion I have had the op¬ 
portunity of this girl being at Betty’s home, with other friends, 
fellows and all that, and they have smoked and drank. 

The Court. Just answer the question. Read the question 
to the witness, Mr. Reporter. 

[The pending question was read to the witness.] 

The Witness. She has smoked it in the presence. I have 
found it right in the house where Betty lived, her and other 
friends. 
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By Mr. Owen: 

Q. And was that in the presence of this Betty Moten? 

A. At her premises, where she resided; she rented an apart¬ 
ment. 

Q. And did you say anything to Betty Moten as a result of 
this? 

Mr. McKinley. Immaterial, if your Honor please. 

The Court. Objection sustained. 

Mr. McKinley. And hearsay, also. 

By Mr. Owen: 

Q. Did you approve of such? 

Mr. McKinley. I object. 

The Court. Objection sustained. I am going to exclude 
that. 

174 Mr. Owen. Is it permissible in this Court, your 
Honor, to ask for grounds of objections which are sus¬ 
tained? 

The Court. The Court will be very glad to state the reason 
why the objection was sustained to this question. It is be¬ 
cause the question is irrelevant. There are two issues in this 
case: First, did this defendant drop a package of marihuana 
cigarettes on the floor of the cab? And the second issue is, Did 
he hand a couple of heroin capsules to his girl friend when they 
were all in the station house ? Those are the only two questions 
in this case. 

Mr. Owen. Well, it may be premature, your Honor, but I 
believe the issues in this case are found in the indictment, and 
that the possession merely- 

The Court. Don’t argue with the Court. I have stated in 
simple language what the issue really is. Of course, the indict¬ 
ment is couched in legal phraseology and is based on legal in¬ 
ferences from these facts. 

Now you may proceed with the next question. 

Mr. Owen. The defendant has no presumptions in his favor 
in this case. 

The Court. Yes; he does, and the Court will so instruct the 
jury, at the proper time. 

The Court does not welcome responses to its comments. 
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By Mr. Owen: 

Q. Now, Mr. Witness, did this Virginia, whom you 

175 • had knowledge possessed certain narcotics, accompany 

you on this particular evening or at this particular time? 
A. That is what brought up the whole argument. 

The Court (to the witness). Answer yes or no. 

The Witness. Yes. 

By Mr. Owen: 

Q. And did that cause any difficulty or cause any argument? 
A. Yes; it did. 

The Court. I am going to exclude that. 

Mr. Owen, I explained to you at the bench the line of testi¬ 
mony I would exclude and the line of testimony I would ad¬ 
mit. I suggest you bear that in mind and govern yourself 
accordingly. 

By Mr. Owen: 

Q. Were all of you four people in the same automobile, or 
did you have more than one automobile? 

A. Just one automobile. 

Q. And what was the seating arrangement on this long trip? 
A. Well, Lucky, he was driving, and Virginia and Betty was 
sitting up front, and Mr. Kennedy and his madam and myself 
were sitting in the rear seat. 

Q. Then this Betty Moton, arrested with you at the same 
time, do I understand she was sitting not with you but 

176 up front? 

A. Up front with Lucky and the other girl. 

Q. Who was Betty Moten sitting next to? 

A. She was sitting next to Virginia. 

Q. And did you notice anything unusual going on in the 
front seat? 

A. Why, she claimed she got sleepy during the ride, and 
laid her head on Virginia’s shoulder, while Lucky was driving— 
and that was all, during that time. 

Q. Now, about how long in hours would you say this trip 
took? 

A. We got there around about 1 o’clock. 
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Q. Did you ever reach your destination? 

A. We passed it. The thing about it, we didn’t know the 
direction, you know, and we went about ten miles past the 
summer resort. So day was beginning, it was beginning to 
get daybreak. Consequently Mr. Kennedy suggested we come 
back and go home and take another day for it. So we drove 
back to Washington and drove to Twenty-first and Bennings 
Road, Mr. Kennedy suggested, because he lived at Twenty- 
first and Bennings Road, that we get out, and he gave me 
cab fare to take everybody home. And when we stopped at 
Twenty-first and Bennings Road, the taxicab was slowing 

down; so I had Lucky wave the cab down for me. 

***** 

177 So I got in the cab that stopped right by when we 
got out of his car, and left them standing on the corner. 

After we got into the cab the cab proceeded out Bennings Road 
to Minnesota Avenue, turned right on Minnesota Avenue, on 
down to where it got to Pennsylvania Avenue. After he drove 
around the circle on Pennsylvania Avenue, he stopped, because 
we had been engaged in a dispute concerning her and the girl, 
Betty and I. 

Q. Did you at any time go by Gallinger Hospital? 

A. You can’t get to Gallinger Hospital that way, going 
straight out Bennings Road and turning off over the bridge 
at Minnesota Avenue. 

Q. Just answer the question. Did you or did you not? 

A. No; we did not. 

Q. Proceed, then. When you reached the- 

A. When we reached Pennsylvania Avenue and Minnesota 
Avenue, he had crossed Pennsylvania Avenue, around 

178 the circle, and stopped, and said, “Fellow, I can’t have 
you and your madam arguing in this cab.” 

' And I said, “We are not doing anything wrong. I am merely 
discussing matters I don’t like.” 

And he said, “Would you mind getting out of my cab?” 
And I said, “I will do whatever you wish.” 

And he drove off. And when he approached No. 11 precinct, 
by her being drinking, she said, “Let me off at No. 11 precinct.” 
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So he pulled by No. 11 precinct and she got out the left side 
of the cab and walked over and sat on the steps of the precinct. 

There were three officers by the station wagon, -and I said 
to the cab driver, “I don’t know what is wrong with the girl. 
It seems she doesn’t want to do things right.” 

And he never said anything in return. And during the time 
of the conversation, this tall officer here walks up to Betty 
while she was sitting on the steps, and engaged in conversation. 
Q. Which officer is that? 

A. This tall officer here. 

Q. Officer McArthur, who just testified? 

A. I don’t know his name. All I know is the tall officer. 
He walked to the cab, at the right side, and asks me, he 
said, “Boy, get out of the cab,” just like that. And I 
179 said, “What have I done?” 

He said, “Just come on out.” So I got out of the cab and 
walked with him over to where Betty was, by the side of the 
steps at the precinct. So just as we got ready to go in, this 
little officer, who had walked over and talked to the cab fellow, 
turned around and said, “Just a moment,” coming up behind 
us, going into the precinct, and then, after we got in the pre¬ 
cinct, he said, “What is wrong?” 

And she said, “I am afraid I don’t want him to go home with 
me this morning”—and that is all. They just taken me and 
locked me up and sent her behind the desk with the desk 
sergeant. 

Q. Did you hear Betty Moten make any complaint to the 
police officers that you be arrested? 

A. No; she did not. She just merely said she didn’t want me 

to go home with her that morning. 

***** 

186 Q. Mr. Butler, I will show you Government exhibit 
1-A and 2-A and ask you whether or not you have ever 
seen, to your knowledge, either of those two boxes before. 

A. I have not. 

***** 

189 Q. Have you ever had in your possession a box of 
Philip Morris English Oval cigarettes? 

A. No. 
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The Court. Of course, he is not charged with that, Mr. Owen. 
Anyone has a right to have Philip Morris cigarettes. He is 
charged with having some other kind of cigarettes. The mere 
fact that this happens to be a Philip Morris box doesn’t signify 
anything. 

Mr. Owen. I object to your Honor’s comment that*it doesn’t 
signify anything. I think this is very cogent evidence by way 
of inference. 

The Court. Just a moment. You can argue that to the 
jury, if you wish, at the proper time, when you are making 
your summing up, but not now. 

Mr. Owen. I would like to be heard on your Honor’s com¬ 
ment that it is insignificant, at the bench. 

The Court. No; you must proceed. 

Mr. Owen, apparently you are not familiar with certain 
rules of law. One rule of law is that the Court has a right to 
comment on the evidence. 

Mr. Owen. Within reason, your Honor. 

The Court. I will repeat my comment, that the fact 
190 that this was a Philip Morris cigarette box has no sig¬ 
nificance, one way or the other—and you may come to 
the bench, sir. 

(At the bench.) 

The Court. I will give you an alternative of making an 
apology in open court or standing trial for contempt of court 
at the end of the trial of this case, for the remark “Within 
reason.” You can take your choice. 

Mr. Owen. I might say, your Honor, before I do that, Mr. 
Laughlin discussed this case with me at length. Of course, it 
is his case. And he told me that if I would get an opportunity 
at the bench to state to your Honor that he felt this was a very 
important case- 

The Court. It is. Every case is an important case, because 
it involves someone’s liberty. 

Mr. Owen. And he did direct me fully to protect the record, 
because he did intend to appeal this case. 

The Court. Of course, it is your duty to protect the record. 
If you didn’t protect the record, you would be derelict in your 
duty as a member of the bar; but you can do so with proper 
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decorum and courtesy. And I also want to say on the record 
that you have been prolonging this trial insufferably. 

Mr. Owen. Well- 

The Court. Now you may proceed, gentlemen. 

I have given you your choice; we will take the matter 
191 up at the end of this trial. 

(Counsel having returned to the trial table.) 

Mr. Owen. At this time counsel for the defendant would 
like to apologize to the Court and to his Honor, the Honorable 
Judge Holtzoff, for having made any statement which in any 
wise would raise an inference that his Honor’s comment was 
not reasonable. 

And counsel would like further to say, for the benefit of the 
record, that he wants his Honor to understand that at no time 
has counsel during this trial, or will counsel, make any com¬ 
ment or do anything in the furtherance of the position of his 
client but that it be in the utmost of sincerity and with the 
best knowledge of the law which counsel possesses. 

The Court. The Court accepts counsel’s statement; you 
may proceed. 

# * # * * 

202 Q. Isn’t it a fact that when the officers approached 
the cab, you told the taxi driver to drive on because 
you had something on you that would get you in a lot of 
trouble? 

A. That would be foolish for me to say that, because if I 
said that I would remember it- 

Q. Do you deny you made that statement? 

A. No; I didn’t say anything to the cab fellow anything 
like that. 

* * * * * 

206 Q. Do you have a license to deal in or sell marihuana? 

A. I do not, and I don’t need it, because I never 
indulge in such. 

Q. Have you ever paid a tax on marihuana? 

A. I have never had a reason to do so. 

The Court. Just answer yes or no. 

The Witness. No; I do not. 

« * « * « 
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207 Q. I will ask you if it is not a fact that on September 
20, 1932, you "were convicted of assault and sentenced 

to 30 days? 

A. It may be so. I can’t recall whether I did or not. 

Mr. Owen. May I have that date again? 

By Mr. McKinley: 

Q. I will ask you if it is not a fact that on December 1,1935, 
you were convicted of violation of the 1934 Liquor Tax Act and 
were sentenced to six to nine months? 

A. I was. 

208 Q. You were? 

A. Yes. 

Q. I will ask you if it is not a fact that on the same day you 
were convicted of the unlicensed sale of liquor and were sen¬ 
tenced to 90 days on that charge? 

A. It was six to nine months. 

Q. Six to nine months, right. 

1 Isn’t it a fact that on January 14, 1944, you were convicted 
of operating a lottery and were sentenced to six to eighteeen 
months? 

A. I was. 

Q. Keep your voice up, please. 

A. I said I was. 

Q. I will ask you if it is not a fact that on March 16, 1944, 
you were convicted of possession of numbers slips and were 
sentenced to $100 or 90 days? 

A. I was. 

Q. I will ask you if it is not a fact that on December 31, 
1945, you were convicted of possession of numbers slips and 
Were sentenced to $50 or 60 days—December 31, 1945? 

A. I can’t recall it. 

Q. Officers Clarke and Ogle. 

A. I don’t recall it. 

Q. I will ask you if it is not a fact that on May 8, 1947, 
you were convicted of violation of the Marihuana Tax 

209 Act and were sentenced to five to fifteen months? 

A. I was. 


41 

Q. I will ask you if it is not a fact that on October 2, 1948, 
you were convicted of selling liquor without a license and were 
sentenced to $100 and 90 days? 

A. No; you have got that mixed up with somebody else. 

Q. On October 2, 1948? 

A. That is right. 

Q. I will ask you if it is not a fact that on December 8,1938, 
you were convicted of assault and sentenced to 45 days and 
then placed on probation for one year? 

Mr. Owen. May counsel ask if this is the same question con¬ 
cerning the same prosecution the prosecutor has asked about 
previously? 

Mr. McKinley. No; this is a different date. The other 
assault was 1932. This assault was 1938. 

By Mr. McKinley: 

Q. Isn’t that a fact? 

A. I don’t know whether it was 1938 or not. I had a mis¬ 
understanding with my wife and was placed on probation for 
six months. 

Q. Isn’t it a fact that you were convicted of assault in that 
case? 

A. I said I was convicted of assault with my wife but I 

don’t recall what year it was. 

# * * * * 

227 The Court. Now, gentlemen, how much time do you 
wish for summing up? 

Mr. McKinley. I should think 25 minutes, if your Honor 
please. 

Mr. Owen. May I ask if that is inclusive of the opening and 
closing? 

Mr. McKinley. Yes, sir. 

The Court. I should assume so. Personally, I think 20 
minutes a side would be sufficient. But if you wish 25 min¬ 
utes a side, you may have 25 minutes a side. 

Mr. Owen. Counsel, of course, feels that his argument will 
take at least 25 minutes, and had I anticipated a trial of this 
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duration, I think it would not be unreasonable to request 
argument somewhat towards the duration of an hour. 

The Court. Oh, no. This trial should have been finished 
yesterday. The issue of fact is too simple here. 25 minutes 
a side, gentlemen, and I want to remind both of you that I 
hold counsel strictly to the time allotted. 

How much time do you want for your opening? 

Mr. McKinley. I would estimate dividing it about in half, 
if your Honor please. 

The Court. Very well. Are you ready to start now? 

Mr. McKinley. Yes, sir. 

The Court. You may proceed. 

228 Mr. Owen. Counsel desires the record to indicate 
that he objects to being restricted to 25 minutes for 
his closing argument in this case. 

The Court. Very well. 

***** 

239 ARGUMENT TO THE JURY ON BEHALF OF THE DEFENDANT 

***** 

240 In the first place, His Honor will instruct you that 
the possession, that is, to have and to hold narcotics, 

drugs of any type, is not a crime- 

The Court. Mr. Owen, the Court will give no such in¬ 
struction. I thought I owed it to you to tell you that. 

Mr. Owen. Well, may I include that, Your Honor, in my 
argument- 

The Court. You may argue along that line, if you wish; 
but I just thought I ought to tell you that I shall not charge 
the jury that, and you can be guided accordingly. 

COURTS CHARGE TO THE JURY 

258 The Court is permitted by law to comment on the 
facts and on the evidence, in order to aid and assist 
the jury in arriving at its conclusions. But the Court’s com¬ 
ments on the facts and on the evidence are not binding on you 
and you need attach to them only such weight as you deem 
wise and proper. If your recollection or your understanding 
of the evidence differs in any particular from the Court’s recol¬ 
lection or the Court’s understanding, then it is your recollec¬ 
tion and your understanding that must prevail, because the 
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final decision on the facts is solely within your domain and 

my instructions are binding on you only as to the law. 

***** 

264 The law does not require direct proof of a purchase, 
sale, dispensing or distribution of a drug. The statute 
goes on to say the following: 

“The absence of appropriate tax-paid stamps for any of 
the aforesaid drugs shall be prima facie evidence of a violation 
of this subsection by the person in whose possession same may 
be found.” 

In other words, possession of a narcotic drug is illegal if 
there are no appropriate tax-paid stamps on the package; it 
is illegal in the sense that this fact constitutes prima facie 
evidence of a violation of the statute, and the jury has a right 
to find the defendant guilty on that charge if it sees fit to do 
so, without requiring any further proof. 

***** 

269 “The Court. * * * Are there any objections or 
requests? 

Mr. Owen. May counsel approach the bench? 

The Court. You may come to the bench. 

(At the bench:) 

Mr. Owen. Counsel for the defendant would like to say that 
he would be less than frank were he not to state that Your 
Honor’s instruction was certainly not indicative of impartial 
views- 

The Court. Just a moment. You have an opportunity to 
note on the record any objections you have to the instruction. 
You may not make an argument or a speech. Proceed. 

Mr. Owen. I object, Your Honor, to the gesticulations and 
the facial expressions- 

The Court. I am going to punish you for contempt of Court 
if you continue along that line. You can’t take any exception 
to gesticulations and facial expression. That is a false notion. 
But proceed. You have stated that for the record. 

Mr. Owen. May I call one instance to Your Honor’s atten¬ 
tion? 
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The Court. No; you may not. This is not for argument 
but for the purpose of protecting the record by stating objec¬ 
tions. Are there any further objections? 

Mr. Owen. Yes, sir. Of course, I believe that it was an im¬ 
proper statement of the law when Your Honor emphatically 
exclaimed that the mere possession was illegal. 

The Court. As I say, you must not say whether I emphat¬ 
ically explained anything or not. * * *” 

. Filed in open court August 1,1940. 

282 United States District Court for the District of 

Columbia 

Holding a Criminal Term 

JULY TERM, 1949 

Criminal No. 941-49—Grand Jury No. 941-49 

Yio. Sec. 2553 (a), Title 26; Vio. 174, Title 21; Vio. 2593 (a), 
Title 26, United States Code 

The United States of America 
v. 

1 Clarence L. Butler 

The Grand Jury charges: 

On or about June 27,1949, within the District of Columbia, 
Clarence L. Butler purchased, sold, dispensed and distributed, 
not in the original stamped package and not from the original 
stamped package, a mixture totaling about one and one-half 
grains of heroin hydrochloride and milk sugar, the said heroin 
hydrochloride being a derivative of opium. 

Second Count 

On or about June 27,1949, within the District of Columbia, 
Clarence L. Butler facilitated the concealment and sale of a 
mixture totaling about one and one-half grains of heroin hydro¬ 
chloride and milk sugar, the said heroin hydrochloride being a 
derivative of opium, after said heroin hydrochloride had, with 
the knowledge of Clarence L. Butler, been imported into the 
United States contrary to law. 
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Third Count 

On or about June 27, 1949, within the District of Columbia, 
Clarence L. Butler, being a transferee of marihuana required to 
pay the transfer tax imposed by Section 2590, Title 26, United 
States Code, obtained about twenty-three cigarettes without 
having paid such tax. 

George Morris Fay, 

Attorney of the United States in 

and for the District of Columbia. 

A true bill: 

Henry N. Bliss, 

Foreman. 

283 Filed August 4, 1949. Harry M. Hull, Clerk. 

United States District Court for the District of Columbia 

Oiminal No. 1007-49 

Charge Vio. Secs. 2553a, 2593a, Title 26, U. S. Code; Vio. Sec. 

174, Title 21, U. S. Code 

United States 

v. 

Clarence L. Butler, defendant 
Plea of Defendant 

On this 4th day of August 1949 the defendant Clarence L. 
Butler, appearing in proper person, and, being arraigned in 
open Court upon the indictment, the substance of the charge 
being stated to him, pleads not guilty thereto. 

# * # * * 

290 Filed February 21,1950. Harry M. Hull, Clerk. 
United States District Court for the District of Columbia 

Criminal No. 1007-49 

Charge Vio. Secs. 2553a, 2593a, Title 26, U. S. Code; Vio. Sec. 

174, Title 21, U. S. Code 
United States 
v. 

Clarence L. Butler, defendant 
On this 15th day of February 1950 came again the parties 
aforesaid, in manner as aforesaid, and the same jury as afore- 
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said in this cause, the hearing of which was respited yester¬ 
day; whereupon the said jury upon their oath say that the 
defendant is guilty as indicted. 

The case is referred to the Probation Officer of the Court 
and the defendant is committed to the District Jail. 

* * * • * 

291 Filed March 8,1950. Harry M. Hull, Clerk. 

District Court of the United States for the District of 

Columbia Division 

Criminal No. 1007-49 

United States of America 


v. 

Clarence L. Butler 

On this 3d day of March 1950, came the attorney for the 
government and the defendant appeared in person and 1 by 
counsel, James J. Laughlin, Esquire. 

It is adjudged that the defendant has been convicted upon 
his plea of 2 not guilty and a verdict of guilty of the offense 
1 of Violation of Sections 2553a, 2593a, Title 26, U. S. Code; 
Violation of Section 174, Title 21, U. S. Code, as charged 3 and 
the court having asked the defendant whether he has anything 
i to say why judgment should not be pronounced, and no suf¬ 
ficient cause to the contrary being shown or appearing to the 
Court, 

It is adjudged that the defendant is guilty as charged and 
convicted. 

It is adjudged that the defendant is hereby committed to 
the custody of the Attorney General or his authorized repre- 

1 Insert “by counsel” or “without counsel; the court advised the defendant 
of his right to counsel and asked him whether he desired to have counsel 

appointed by the court, and the defendant thereupon stated that he waived 
the right to the assistance of counsel.” 

3 Insert (1) “guilty,” (2) “not guilty, and a verdict of guilty,” (3) “not 
guilty, and a finding of guilty,” or (4) “nolo contendere,” as the case may he. 

’Insert “in count(s) number 


■” if required. 
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sentative for imprisonment for a period of 4 One (1) Year 
to Three (3) Years, and to pay a fine of Two Hundred ($200.00) 
Dollars. 

It is adjudged that 5 the execution of this sentence be and 
is hereby suspended, insofar as the payment of the fine is con¬ 
cerned only. 

# * * * * 

1 Tuesday, September 5,1950. 
Further proceedings in this matter were had at 1:45 

o’clock p. m. today, before Judge Alexander Holtzoff. 

* * * * * 

2 proceedings 

The Deputy Clerk. In re Clarence L. Butler. 

***** 

The Court. The Assistant United States Attorney in charge 
of handling the appeal in this case called the Court’s attention 
to the fact that the transcribed record of the case is susceptible 
to the interpretation that defense counsel was not given an 
opportunity to note his exceptions to the Court’s charge in 
full. While this is not the case, nevertheless the Court, if 
someone who reads the record might feel it is subject to that 
interpretation, will be glad to give counsel a fuller opportu¬ 
nity to make any additions to any exceptions that he wished 
to note or now wishes to note, and this can be sent up as a 
supplemental record, because the Court wants to see to it 
that the defendant’s rights are fully protected. So, Mr. Owen, 
if there is anything further you wish to note by way of excep¬ 
tion or by way of enlarging upon an exception which is noted, 
the Court would be very glad to have you do so. 

3 Mr. Owen. Well, of course, Your Honor, I would like 
to state I received notice by telephone on Friday of last 

week from Mr. Howard of the Appeals Section of the District 

4 Enter (1) sentence or sentences, specifying counts if any; (2) whether 
sentences are to run concurrently or consecutively and, if consecutively, 
when each term is to begin with reference to termination of preceding term 
or to any other outstanding or unserved sentence; (3) whether defendant 
Is to be further imprisoned until payment of the fine or fine and costs, or 
until he is otherwise discharged as provided by law. 

• Enter any order with respect to suspension and probation. 



48 


Attorney’s Office, in which telephone conversation he told me 
that it didn’t seem as though there was any way to get around 
the point which the defendant had raised on appeal- 

The Court. Did you say that, Mr. Howard? 

Mr. Howard. I believe I did; yes, sir. 

The Court. I am surprised. 

Mr. Owen. And that he had conferred with Your Honor and 
it was suggested that the trial be reopened and that that por¬ 
tion of the trial following Your Honor’s instructions be reinsti¬ 
tuted for the purpose of inserting instances as to the manner 
of the delivery of the instructions which the Court did not allow 
counsel to insert at the time of the trial and at the conclusion 
of the Court’s instructions. 

I don’t feel that such a suggestion, whether it comes from 
the District Attorney’s Office or from the Court sui sponte is 
feasible, much less advisable. I feel that the jurisdiction is in 
the Court of Appeals now. 

The Court. So far as jurisdiction is concerned, the only party 
who can object is the Government, and the Government has 
no objection to the Court’s giving you an opportunity to sup¬ 
plement your exception. If you do not wish to take advantage 
of the opportunity, then of course the matter doesn’t 
4 concern the Court. 

Mr. Owen. I feel, if Your Honor will note on the 
face of the criminal file or docket in this case, the case is closed 
in this Court and that this Court is no longer with jurisdiction. 
And there is certainly no provision in the rules or otherwise 
whereby anything counsel would do in this Court would be 
cognizable by the Court of Appeals. 

I should say this, out of fairness to this Court: When counsel 
argued the motion in the Court of Appeals for release of the 
defendant on bail, which had been denied in this Court, during 
the course of that argument counsel was instructed by the 
judges then presiding in the Court of Appeals not to go into 
the manner in which Your Honor rendered the instructions. 
They said it would be improper at this time for counsel to 
attempt to reiterate them or to go into them; and of course I 
feel that I should not be completely unmindful of their ruling, 
orally stated to me at the time of the hearing of the motion. 
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So for that reason, that this Court is without jurisdiction 
to proceed, I would object to this proceeding, whatever it is. I 
have been served with no pleading, either from the District 
Attorney or from the Court. I do not know what, if anything, 
has been filed. 

The Court. Nothing has been filed. The Court ordered the 
Clerk to summon counsel informally so that the Court 

5 could accord this opportunity to counsel. It is a mat¬ 
ter of no concern to the Court if you do not wish to take 

advantage of it. As to the Court’s right to do so, of course the 
only one who could object would be the District Attorney, and 
the District Attorney is not objecting. 

Mr. Owen. Also the Court has lost jurisdiction over the 
defendant, and we couldn’t proceed any further without the 
defendant. 

The Court. The defendant’s presence isn’t necessary to note 
an exception. 

Mr. Owen. The defendant, under due process, would nec¬ 
essarily have to be present to reopen his trial. 

The Court. There isn’t any need to argue about it. All I 
have done is accord you the opportunity, and you say I have 
no jurisdiction to accord you the opportunity. Very well, sir. 
You don’t have to avail yourself of it. 

Mr. Laughlin. Your Honor, I know nothing about it; but 
I felt, as a courtesy, having received the card, I should be pres¬ 
ent. I think when this case was tried, I was trying another 
case. 

The Court. Yes; I think you were. 

Mr. Laughlin. And I think the only occasion when I was 
present was when the man was sentenced. 

The Court. Yes. 

I want to add this, for the benefit of the record, that 

6 factually there is no basis for the statement—at least 
it is the Court’s view there is no basis for the state¬ 
ment—which counsel placed on the record concerning the 
Court’s charge. I think counsel ought to be very careful in 
making such a statement. However, the Court is cognizant of 
the fact that counsel is young and perhaps not too experienced, 
and the Court therefore will not attach as much importance 
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to the matter as he would if counsel of long experience had 
made the statement. 

t have given you the opportunity and you are under no 
obligation to avail yourself of it. 

Mr. Owen. I would like to say, in response to Your Honor’s 
final remarks, that the record reflects no statements made by 
counsel as to the nature or manner in which Your Honor 
delivered the charge and therefore they could not be false. I 
attempted to get permission to make such statement. 

The Court. I didn’t use the word “false,” because that is a 
harsh word. I said it was without basis in fact. I don’t 
want to use harsh words concerning counsel, because, after all, 
I think counsel was misguided, though he was acting in per¬ 
fectly good faith. 

Very weft v ...You may send this up as a supplemental record. 

Mr. Howard-. Yes, sir. 

Mr. Owen. I object to that, Your Honor. 

- The Court. Your objection is noted. 

7 Mr. Owen. I would like to say counsel objects to the 

record being augmented in this case at this time. I 
believe the purview of the rules would provide for a correc¬ 
tion of the record, possibly, even at this late date, to make 
it Coincide with the truth of the facts as they occurred at the 
trial. But certainly the record cannot be augmented to in¬ 
clude a statement of something which did not occur at the 
time of the trial on the merits, and I would object to this being 
introduced as part of the record on appeal. The District 
Attorney’s Office has had the time prescribed under the rules 
to set forth any other items which they cared to include in 
this record, and I don’t see why the Government shouldn’t 
be bound by it just as the defendant is bound. Certainly the 
time, under the rules, has run for setting forth in its designa¬ 
tion any additions to the record which the Government cares to 
have presented to the Court of Appeals. 

The Court. The objection will be noted on the record. 

Mr. Howard. Shall I submit a written order on that, Your 
Honor? 

The Court. No; just send up the supplemental record. 

Mr. Howard. Yes, sir. 

***** 
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